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3MS/ORDER

PER : NARENDRA PRASAD SINHA, ACCOUNTANT MEMBER:-

This appeal is filed by the Revenue against theeroaf National
Faceless Appeal Centre, (NFAC) in short ‘CIT(A)teth 07/12/2023 for the
assessment year 2016-17.
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2. The brief facts of the case are that the aseselsad filed return of
income for assessment year 2016-17 on 14.10.20dl&rag total income

of Rs. 8,63,440/. In the course of the assessntleatAssessing Officer
(AO) noticed that the assessee had obtained urskcloan of Rs.

2,47,69,244/- from various persons. The assessser@quired to produce
evidences to establish the identity, genuinenedscaeditworthiness of the
loan creditors. The loan was taken from 20 creditout of which the

assessee could submit evidences in the form ofrotation, PAN, Aadhar,

bank statement and income tax return in respetdwfpersons only; from

whom aggregate unsecured loan of Rs. 85,49,244/-obtained. In case of
the remaining 16 creditors, no evidence was browghtecord. Therefore
the Assessing Officer treated the unsecured loarRef 1,62,20,000/-
obtained from 16 creditors as unexplained and naaldition u/s. 68 of the
Act. Further, another addition of Rs. 47,22,073&swnade in respect of
interest expenses debited to P & L account. Aggdewith the order of the
Assessing Officer, the assessee had filed appdafebéne first appellate
authority which has been decided by the Id. CIT(&)de the impugned
order. Now the Revenue is in appeal before us.

3. The Revenue has taken following grounds indpyseal.

“(@ The Ld. CIT (A) has erred in law and on facts deleting the
Addition on account of unsecured loan of Rs. 1@GPA0/- u/s.
68 of the IT Act.

(b) The Ld CIT (A) erred in law anoth facts in deleting the
disallowance of Rs 46,78,007/- on account of therast
expenses.
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(c) The appellant craves leave in after and for to amend all or
any the ground before the final heating of the abpe

4, Shri J.L. Bhatia Id. Sr. D.R. relied upon theer of the Assessing
Officer for the addition as made and submitted thatrelief allowed by the
Id. CIT(A) was not correct. On the other hand,i Slgnesh Parekh, Id. A.R.
of the assessee submitted that the assessee &adadititional evidences
before the Id. CIT(A) who had allowed the relief tloe assessee after
obtaining remand report from the Assessing Offidde. relied upon the
decision ofl TAT Delhi in the case of ACIT vs. Anu Bajaj 158nt@ann.com
1558 and submitted that when the relief was allowedttmn basis of the
remand report of the Assessing Officer, the revewas precluded from

filling further appeal before the Tribunal.

5. We have carefully considered the rival submigsidt is found from
the assessment order that addition of Rs. 1,6200,0on account of
unsecured loan was made only for the reason tls&sase was unable to
produce any evidence in respect of this loan frénerkditors. In the course
of the first appeal, the assessee had filed additievidences in respect of
unsecured loan taken from those 16 parties which faavarded by the Id.
CIT(A) to the Assessing Officer for his commentdieTld. CIT(A) has
reproduced the Assessing Officer's remand reportwadl as JCIT's

comments on the remand report in his order whi¢buad to be as under:-

“I have gone through the submission made by thessee and facts of the case.
On verification of the case record of the asseseg noticed that at the time of
assessment proceeding, the assessee has not subthdtcomplete details and
documents related to the unsecured loans accepted the persons and interest
expenses. Now the assessee is submitting theefallsdand documents related to
the unsecured loans and interest expenses and stmliéo admit additional
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6.

evidences keeping in view Rule 46A as the assesseanable to submit during
the assessment proceedings within the time allageitl was time consuming as
well as scanning and uploading on e-portal. It ierefore noticed that the
contention raised by the assessee is found to treato

In present submission, the assessee has subnhiteditails with respect
to unsecured loans and interest expenses as peex&inm5 submitted before
A.O. at the time of assessment proceedings andxAraé requesting to admit as
additional evidence. The same is verified, fourtdfsectory and believable

Regarding addition on account of interest expensB47,22,073, it is
noticed that the assessee has paid Rs. 43,46@ftasst on late payment of TDS
and VAT. The extra amount charged for such delgyggmnent is of punitive
nature which cannot be said to have been incurmedhie regular course of
business. Accordingly, it is not an allowable expeme.

Regarding admissibility of additional evidencesgiag in view Rule 46A

The admissibility regarding additional evidencesbmitted by the
assessee before the Ld. C.LT (Appeals)-7, Ahmeddimdame may be allowed
keeping in view to Rule-46A, if applicable to thesessee as per Income-tax
Rules.

The copy of the JCIT's letter forwarding AO's rechasport is as under-

Kindly find enclosed herewith the above referrettielein the mentioned
case submitted by ITO Wd 7(2) (1), Abad through offfice.

2. Vide this letter the AO has objected to the iadihility of the additional
evidences stating that sufficient opportunitiesevgiven to the assessee of being
heard during the assessment proceedings Howeveraskessee was unable to
submit the additional evidences as it was time gomsg as well as scanning and
uploading on e-portal The contention raised bydlsessee is found to be correct
by AO In such circumstances, may be admitted, ém vof Rule 45A of the
Income-tax Rules.

3. Regarding addition on account of interest eggenf Rs 47,22,073/

noticed that the assessee has paid Rs. 43,468agshon late payment of TDS
and VAT which is of punitive nature, hence not kowable expenditure.”

The Id. CIT(A) has allowed relief to the assessa the basis of the

remand report of the Assessing Officer. It is fodram the remand report

that the assessee had submitted the full detalsdanuments in respect of

the unsecured loan as well as interest expenseshwyas verified by the
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Assessing Officer and the evidence as produced faarsd satisfactory.
There was no objection by the AO to the admissibrthe additional
evidences as well. The Id. CIT(A) had, therefoightly deleted the addition
on the basis of the additional evidences broughtegcord in the course of
the appeal and the verification as was carriecbguhe Assessing Officer in
the remand proceeding. We do not find anythingngrwith the order of
the Id. CIT(A). Therefore, the decision of the @IT(A) to delete the

addition in respect of unsecured loan of Rs. 1BGP@0/- is upheld.

6. The addition of Rs. 46,78,007/- in respect ¢ténast was also deleted
by the Id. CIT(A) on the basis of remand reporittud Assessing Officer.
This addition was made by the Assessing Officertfa reason that the
details and documents in respect of interest exg@@enss not submitted in
the course of the assessment proceedings. Thesasdexd filed the relevant
details before the Id. CIT(A) which was forwardedthe Assessing Officer
for his comments. The Assessing Officer in his nethaeport had

categorically admitted that the interest expensas allowable except an
amount of Rs.43,466/- on account of interest foe lpayment TDS and
VAT. Accordingly, the Id. CIT(A) had restricted tlaeldition to Rs. 43,466/-
as recommended by the Assessing Officer. The idace Id. CIT(A) on

this issue is, therefore, also upheld.

7. It is thus found that the relief was grantedtioy Id. CIT(A) on both
the issues on the basis of the remand report oAsisessing Officer, which
was duly endorsed by the JCIT. The Revenue hed file present appeal

without pointing out anything adverse in the remaagdort of the lower
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authorities. It is also not the contention of thevehue that the remand
report of the AO was wrong or that the remand repas sent without
carrying out any verification or without applicatiomf mind. The appeal
filed by the Revenue in the present case is, thexefound to be without
proper appreciation of the facts of the case. a$ Wweld in the course aihu

Bajaj suprathat when the relief was granted based on the mdmaport of

the Assessing Officer, Revenue would be precludedn ffiling further

appeal before the Tribunal. With the consistent leass of the CBDT to
reduce litigation, it was not proper for the Reverto file this appeal
without pointing out any defect in the remand répsent by the lower

authorities; based on which relief was allowedhsy Itd. CIT(A) .

7. In the result, the appeal of the Revenue is idszd.

Order pronounced in the open court on 12-06-2024

Sd/- Sd/-
(SUCHITRA KAMBLE) (NARENDRA PRASAD SINHA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Ahmedabad : Dated 12/06/2024 True Copy
Jreer iy yfafa ™ 33 ®a / Copy of Order Forwarded to:-

1. Assessee

2. Revenue

3. Concerned CIT

4. CIT (A)

5. DR, ITAT, Ahmedabad
6. Guard file.
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